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rcover Government agent who, after appellant agreed to 
formed the FBI. Rock was the witness who 

could have supported appellant's assertions, but who died be- 

fore appellant was able to precent his evidence. 


that therefore the delay in advising appellant of the Bcard's 
procedures did not cause the prejudice. 

Although the panel of this Court wrote no opinion, the 
proceedings at oral argument show that the affirmance of the 
order below was based on the absence of any provision in the 
Board's procedures for a time within which the detaine > must 
be lodged and the inmate notified of the issuance of the war- 
rant. Because there was no such provision, goes the rationale, 
there was no violation b,; the Board of its own procedures and 
regulations. 

The relevant Parole Board requlation in effect at the 
time of the events was 28 C.F.R. §2.53 (1975), which provided: 

In those instances where the prisoner is 
serving a new sentence in an institution, 
the warrant may be placed there as a de- 
tainer. Such prisoner shall be advised 
that he may communicate with the Board 


relative to the disposition of the war- 
PERCE Te) 


Although a parole revocation hearing for a parolee who 
commits a new crime is delayed until after service of the in- 
tervening sentence, the Board has represented that the proce- 
dures under §2.53 prevented a loss of evidence favorable to 


the parolee. Government Erief at 6-7, 39, in Moody v. Daagett, 


~up, Ck. No. 74-6632, and Mocdv v. Daccett,; $7 S.Ct. 276, 279 


*All the events in this case occurred prior to the effec- 
tive date of the Parole Commission and Reorganication Act, P.L. 
94-233. 


n.9 (1976). Even if the procedures do provide a wa\ 
serving evidence, what is obviously critical to their 

tiveness is that the inmate be notified of his rights under 

the regulations within the shortest possible time so that he 

may take the necessary steps. Notice of the detainer and the 
Board's procedures is obviously the triqger for attempts to 
obtain, preserve, and present evidence. It follows, a fortiori, 
that notice cannot occur at the Board's whim. 

A delay in notice makes it impossible for the parolee to 
collect his mitigating evidence. This results in his inabil- 
ity to meet his burden of proving, at the conclusion of his 
sentence when his liberty interest ripens, that parole should 


e revoked or that he should not be returned to custody 


is permitted under Morrissey v. Brewer, 406 U.S. 471 (1972 


The importance of a parolee's being able to present evidence 
is hichlichtea by the Board's presumption that parole 
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yowith no concurrency 
credit unless he can present substantial mitigating evidence 
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Smith v. Hooey, 393 U.S. 397 (1969). Mr. Justice Stephens be- 


lieved that a full hearing was necessary to preserve evidence 
of mitigation with respect to the crime. However, even though 


a full hearing is not constitutionally recuired, the reasoning 


Ss dissent in Moody is ecua applicable to the evideence 
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preservation issue: 


If unlimited delay is permitted, the pro- 
cedural safeguards which were fashioned in 
Morrissey to assure the parolee of a fair 
opportunity to present facts in mitication 
and to challence the Government's asser- 
tions will have become meanincless. 


Moocy v. Dacgett, supra, 97 
5.Ct. at 500 (Stephens, J 
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Here, the Government gave no reasons why appellant was 
never notified of the presence of a warrant which was issued 
in Februery 1975, or of the procedures which are a consequence 
of the issuance of the warrant. Even if there was no reason 
to advise appellant of the warrant until his conviction was 


rendered, that lav.ter event occurred on March Ty. £3975; and 
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the Board still did nothing to advise him of the warrant or 


its procedures. The witness did not die until late Spring 


, 1975.* A timely notice would have prevented the permanent 


*The Governrent stated that the witness died on May 9, 
1$75, although that fact anppecrs nowhere in the record. 
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raised by the procedures used by the Board in 
this case is not resolved by the amendments to the parole stat- 
ute or the newest regulations promulgated. Title 18 U.S.C. 
S42t4 (5) states that a summons or warrant issued against an 
alleged parole sarees ator may be placed against the parole vio- 
lator at ‘the institution where he is in custody, that review 
of the ohn ioee must be made within 180 days of notification 
to the Parole Commissioner of its placement, and that the 
parolee shall have notice of the pending review. See also 28 
C.FP.R. §2.47(a). However, there is no independent provision 
for when the parolee must be notified of his rights. Thus, 
even if the detainer is lodged, no review is scheduled until 
the Commissioner is not: tied. There is no provision for when 
that notice must be given. The parolee can then be required 
to wait six months for a review, and necd only be told just 
prior to the hearing of his rights. The difficulties in coi- 
lecting evidence while in custody when witnesses may be at 
Great distances are greatly increased by the totally discre- 
tionary time provisions allowed to the Commission. 


April 15, 1977 


